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he utterance contained no assertion of fact, condition, or opinion. 


ince it Was not a statement for hearsay purposes, it was admis- 
“ple for any relevant inference, including the victim's fear fi 
or safety.” In sum, Kutz vividly illustrates the prime finbortarise 
fi dentifying whether the evidence (1) constitutes a ktataitént 
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7gtate v. Kutz, 2003 WI App 205, 
gg 34, 48, 267 Wis. 2d 531, 671 N.W.2d 
660 (Ct. APP- 2003) (specifically, the 
trial judge reasonably concluded that 
the utterance contained no explicit or 
implicit assertions of fact, condition, 
or opinion, particularly about her 
husband’s dangerousness, although it 
was clear that the State offered the 
victim’s utterance to show her fear 
from which his dangerousness was 
reasonably inferable). The State’s use 
of the victim’s utterance to prove 
defendant’s dangerousness raises 
other issues unexamined by the court, 
particularly the general ban against 
using state-of-mind evidence to prove 
prior conduct. See the discussion of 
Shepard v. United States in § 801.3. 
The defendant apparently did not 
raise this or other possible objections. 
State v. Kutz, 2003 WI App 205 at 
448. 

See also Caccitolo v. State, 69 
Wis. 2d 102, 111, 230 N.W.2d 189, 144 
(1975): 

Still another statement offered at the 
preliminary examination was objected 
to. Lee testified that, sometime after 
the recorder was installed, he again 
talked to McGaw. Lee stated: 

“He said he has heard things he just 

couldn't believe, that—actually, he 

just didn't believe what he heard, re- 
ally, is about what he said.” 

Again, this statement is immaterial 
to Caccitolo’s guilt or innocence. 

r it is hearsay or not, it is not 
prejudicial to Caccitolo. It is equally 
clear, however, that it is not hearsay, 

it was not offered to prove the 
truth of the matter asserted therein, 
ie, it was not offered to show that 
it w did not believe what he heard, 
Mae doubt was offered to show that 
pray sometime after the installa- 

0 of the tapes, had listened to them. 

is not disputed. 
Under the approach outlined in 
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the text, the first question is whether 
McGaw intended to communicate a 
fact, condition, or opinion; It appears 
likely that McGaw intended to com- , 
municate that he had, in fact, listened fr 
to the tapes as well as his emotional 
upset over what he had heard; if so, 
the utterance is a hearsay statement 
if used to prove that McGaw has lis- 
tened to the tapes. 
State v. Wilson, 160 Wis. 2d 774, 
467 N.W.2d 130 (Ct. App. 1991), where 
defendant’s burglary conviction was 
reversed because the trial court re- 
fused to allow the defendant to testify 
that a May Lee Harries, the owner's 
roommate, had given him permission 
to enter and remove certain property 
because she needed drugs. The court 
of appeals addressed the implied as- 
sertion problem and seemed to reject 
the view that implied assertions were 
within the hearsay definition, discuss- 
ing only U.S. v. Reynolds, 715 F.2d 99, 
103, 13 Fed. R. Evid. Serv. 1820 (3d 
Cir. 1983): 
We conclude that the Reynolds line 
[sic] of cases is inapposite for several 
reasons: they are conspiracy cases, 
they involve joint trials, and the state- 
ments sought to be admitted had no 
probative value other than to prove the 
conspiracy. In other words, the proba- 
tive value of the statements in the con- 
spiracy cases was not that the state- 
ments were uttered, nor was it that 
they were introduced for their effect on 
the hearer’s state of mind. Rather, 
their probative value depended solely 
on the assumed fact—conspiracy— 
which they implied. 
467 N.W.2d at 182, The court observed 
that the statements were admissible 
to prove their effect on the listener; 
that is, they were probative of defen- 
dant’s belief that he had consent to 
enter the apartment and remove the 
property, not as proof that he actually 
had legal authority to enter. 
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Federal authority seems 1n accord (although the cases are of, 


consumed by distinctions between implied and exp); N 
assertions). The Advisory Committee excluded nonverbal H 
sertive conduct from the hearsay field by deleting it from iige 
the definition of “statement” in Wis, Stats. § 908.01(1). The oven 
mittee based its decision primarily upon the reduced a 
insincerity inherent in such evidence. The same considerations 
said the Committee, also applied where an assertive statement is 
offered to prove something other than the truth of an assertion; 
Similar considerations govern nonassertive verbal conduct and 
verbal conduct which is assertive but offered as a basis for inferring 
something other than the matter asserted, also excluded from defi- 
nition of hearsay by the language of subdivision (c).° 
Thus, out-of-court statements may be offered to prove innumer- 
able relevant propositions apart from the truth of any matters 
(explicitly? implicitly?) asserted. Generally speaking, these other 
relevant purposes tend to fall within three very broad categories. 
It is cautioned that these categories represent examples of well 
trodden pathways seen in the case law and are not the only 
avenues of admissibility.° 
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[Section 801.303] 


Verbal Acts, See generally, 
Giannelli, Understanding’ Evidence 
§ 31.06[B] (4th ed.); McCormick on 
Evidence § 249 (7th ed.); Graham, 

book of Federal Evidence § 7005, 
at 46 n. 2 (7th ed.). 

E.g., Schindler v. Seiler, 474 
F.3d 1008, 1010, 72 Fed. R. Evid. Serv, 
438 (7th Cir. 2007) (“Statements that 
constitute verbal acts (e.g., words of 
contract or slander) are not hearsay 

use they are not offered for their 
truth. See Fed, R, Evid. 801(c) advi- 
Sory committee notes (observinging 
the Rule 801(c) excludes from the 
definition of hearsay “ ‘verbal acts 
‘verbal parts of an act,” in which 
the statement itself affects the legal 
of the parties or is a circum- 
stance ited conduct affecting 
their rights.’)”); U.S. v. Moreno, 233 
F.3d 9379 940, 55 Fed, R. Evid. par] 
18 (7th Cir, 2000) (“We agree witi 
lesov ernment that Mr; pyre 
endant’s ‘significant other a 
Ances of consent to the search, and his 
fubsequent retraction, amount to ver- 
bal acts, and as such are not inadmis- 


sible hearsay, Like the classic ex- 
amples of verbal acts, offer and 
acceptance, statements that grantor 
withhold permisgion to the authorities 
to conduct.a search carry legal signifi- 
cance independent of the assertive 
content of the words uged.”) (citations 
omitted), 


*Bank of America NA v. Neis, 
2013 WI App 89, 1 49, 349 Wis, 2d 461, 
835 N.W.2d 527 (Ct. App. 2013) Gin a 
foreclosure action at the summary 
judgment stage, held that the mort- 
gage and underlying note were not 
hearsay: “We conclude that the mort- 
gage and note are not hearsay, and 
that the admissibility of those docu- 
ments therefore does not depend on 
[Wis. Stats. § 908.03(6)]. In reaching 
this conclusion, we adopt “AP the rea- 
soning from our unpublished decision 
in [citation omitted] and follow what 
our research shows is a consensus rule 
that contracts, including promissory 
notes, are not hearsay when they ue 
offered only for their legal effect, no 
‘to prove the truth of the matter as- 
serted’”) (citations omitted). 
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A statement is no 
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course, be relevant. 
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[Section 801.304] 

‘Effect on Listener. See gener- 
ally Giannelli, Understanding 
Evidence § $1.06[A] (4th ed.). 

Auseth v. Farmers Mut. Auto. 
Ins. Co., 8 Wis. 2d 627, 629, 99 N.W.2d 
700, 701 (1959) (testimony that a man 
in a car motioned to the little girl at- 
tempting to cross the street was ad- 
missible on whether she was contribu- 
torily negligent when struck by a car 


during the crossing; the testimony was ` 


not offered to prove that the way was 
clear). 
State v. Kutz, 2003 WI App 205, 
37, 267 Wis. 2d 531, 671 N.W.2d 660 
(Ct. App. 2003) (victim’s request that 
her mother look for her if she wasn’t 
in a half hour was properly used 
to explain why the declarant’s mother 
“went looking for her when she did”). 
State v. Hilleshiem, 172 Wis. 2d 
1, 492 N.W.2d 381 (Ct. App. 1992) 
(defendant convicted of 10 counts of 
-related ; undercover of- 
testify that 
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uch statements are often used to 
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bject matter.' The evidence (Or ay 
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] days before the accident, in 


n listener Cp, \ E ypencoe—HE 
t hearsay if Prha to prove only itg j JP ; 
f mind of another person who heard "hai ees c ; 


Téad 


Ven 
8i 
Olveg th 
forms the 


move certain property; ’ 
was admissible aot a Fro tit 
had legal authority to enter at he 
show that he believed he i 
authority, where his knowledge oe 
consent was an element of the offense) 
Schindler v. Seiler, 474 P34 
1008, 1010-11, 72 Fed. R. Evid. Ser 
438 (7th Cir. 2007) “Similarly, a state. 
ment offered to show its effect on the 
person who heard the statement is not 
hearsay.”); U.S. v. Martinez, 937 F.2d 
299, 306-08, 33 Fed. R. Evid. Serv. 334 
(7th Cir. 1991) (drug prosecution; radio 
transmission regarding the “source of 
supply” was properly admitted to show 
the state of mind of the police officers, 
the court properly focused its discus- 
sion on the relevancy of the evidence 
when used for this purpose and the 
potential for unfair prejudice under 

Fed. R. Evid. 403—i.e., the risk that 

the jury might disregard the limiting 

instruction). 

-o 2French v. Sorano; 74 Wis. z 
460, 463, 247 N.W.2d 182, 184 (197 
(statement offered to show effet i 
listener was irrelevant for that Prg 
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he victim, communicated to the defendant, may be relev 
roof that +" defendant’s actual belief that the victim might harm rah awed 
enter, but 4 as the reasonableness of using deadly force. 
eae, Such § 801.305 Declarant’s knowledge, belief, or state of mind 
the offen Since by definition a statement intentionally communicates a 
T, 474 F re fact, condition, or opinion, it is reasonable to infer that the declar- 
- Evid. Sery ant knows or believes the assertion to be true. For example, if 
arly, a state. moments before the collision the tortfeasor states, “My tires are 
effect on the bald and my brakes are bad,” the statement is relevant to show 
ement is not the tortfeasor’s awareness of his car’s unsafe condition. (The 
ez, 937 F.2d statement is, of course, hearsay if it is offered to prove that in 
id. Serv. 334 fact the car had bad tires and bad brakes.) In other examples, the 
mhon; radio same statement may evince a conscious falsehood (a lie), as when 
E ae our driver falsely claims that he had no idea that there were 
lice officers: problems with his car after a mechanic had warned him to the 
| its discus- contrary. Finally, statements offered to attack or support ay 
ne evidence witness's credibility are not hearsay when offered for this hae 
se and the purpose; such statements are being used to prove only e 
dice under declarant’s “beliefs” or state of mind. See the fuller discussion a 
o piik ot 8§ 801.402 (inconsistent statements) and 801.408 (consisten 
e 
= statemen to). i f a statement to show the declarant’s 
The circumstantial use of a s A 
4 Wis. 2d knowledge or belief obviates dangers related to mispe yon 
1841970 and faulty recollection. Dangers reni to inane naan n 
y effect oF inineeri in, but these risks are ac minimal. 
and insincerity remain, bu } $ 7 
f ; tatement itself as 
nan, 173 These assumptions are less Nats mae WA id ae 
3, 616 (Ct. serts the declarant’s present state ee wT believe my tires are bald 
oF OL prior example, if the declarari se ay risks are arguably pre- 
4 WI 10%, and my brakes are bad,” all four hearsay ris ve bs knowl- 
923 (2004)) sent when the statement is offered to prove the : i 
rial court Ce differently, the truth of the matter a ass 
statement edge or belief. Put diffe 4 , Thusvad missibility appears to t 
ĝ Sallie’s the declarant’s state of mind. the declarant preface the assertions 
e dog of on an accident of syntax: Did the 
Jain 5 th eds Lilly, 
show i idence § 31.06[E] (4 è 
y or dog [Section 801,805] iaa roguction to the Law of Evidence 
7g state 0 ‘State of Mind Beliefs, aie: 188-89 (2d ed.). 
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nents or prior inconsistent statements, provided the rty op. ments of a 
undation is established. f Prope, his or er | 
Relevancy must be considered alongside the hearsay iggy, Precisely 
suming a statement is properly offered as circumstantial As, on the part 
dence of the declarant’s state of mind (knowledge or belies) evi in time 
hearsay problem is automatically resolved but is the statem gue is one 
relevant? Often times, the declarant’s knowledge has no reley ent The $ 
‘from the truth of the matter asserted. For example, ita Savage 

that a mechanic is overheard saying, “That tortfeasor’s biak a me : 
are bad and her car is dangerous.” (Assume as well that it ig re tion; ies 
being used to show “effect on listener,” see above.) The proponent eaten 
easily elides the hearsay rule by offering the statement to show Ghat be 
that the mechanic knew or believed the car was dangerous, but | declaran 
the mechanic’s state of mind may have no bearing on the case, 1 declarant 
and is dis 


(See’§ 801.2.) In short, unless the mechanic’s statement is admit- 

ted for its truth, the evidence js irrelevant. | 

§ 801.306 Continuity of mental states; inferences of prior 

~= or subsequent conduct Ț 

` The law of evidence embraces the common sense assumption 

that mental states persist over time. The doctrine of “continuity 
in time of states of mind” recognizes that the declarant’s professed 

mental state on Tuesday is some proof that she had the same 
mental state a Wednesday and perhaps on the preceding 

Monday as well. McCormick explains: 

"(lif a declarant asserts on Tuesday a then-existing intention of 
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in time than whimsical thoughts o 


The declarant’s mental state may not be used to prove prior 
conduct or the events. that gave rise to the declarant’s knowledge 
or belief. Such use would swallow the hearsay rule. For example, 
in the leading case, Shepard v. United States,* a doctor was 
charged with murdering his wife by poison, The wife was 
hospitalized prior to her death. Shortly before she died, the wife 
asked a nurse to examine the contents of a whiskey bottle. The 
wife indicated that she drank from the bottle just before 
collapsing. The wife then asked the nurse whether there was 
enough liquid remaining to be tested for poison because “Dr. 
Shepard has poisoned me.” ‘ y 

Analyzing this evidence in a variety of hearsay contexts, Justice 
Cardozo concluded that the statements were inadmissible: 


i ion, casting light upon the future; have been 
icp rAr EVENE Ae inrations of memory, pointing 
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Shepard v. U.S., 64 S.Ct. at 26. 


Several cases involve the use of 
nonassertive utterances, which are not 
statements for hearsay purposes, that 
are used as circumstantial evidence. 
that the declarant feared the defen- 
dant from which the fact of the defen- 
dant’s dangerousness is further in- 
ferred. State v, Kutz, 2003 WI App 
| 205, 1 48, 267 Wis. 2d 531, 671 N.W.2d 

660 (Ct. App. 2003). See algo the dis- 
cussions of U.S. y, Long, 905 F.2d 1572 
30 Fed. R. Evid. Serv. 620 (D.C. Cir 
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U.S. v. Muscato, 534 F, Supp: mf 
975-78, 10 Fed, R. Evid. Ber 
(E.D. N.Y. 1982) (by Weinstein, rf 3 
3State v. Bridges, 19 N. rice of 
535 (“There is testimony by P ast? 
ficers and also ‘Mrs. eine thes 
statements which were so aad 71, 
by Sharon on February ©” purse of 
1945, and also during 
their subsequent 
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on oe ee Over objection, the victim’s mother 
testifie or ua, er’s description of the place where the act 
urred. nsin Supreme Court upheld the admission of 


the yictim’s statements. 


The result in Bridges represents a proper nonhear: 

the victim’s knowledge. The victim’s enera: dtetarhene’ ieee 
not being used to prove the truth of the matter asserted; i.e 
what Bridge’s flat looked like. Evidence independent of the ‘girl’s 
out-of-court statements proved that. Rather, the out-of-court 
descriptions were admissible to show that the girl had acquired 
knowledge of what the dwelling looked like. Absent any other 
means of acquiring the knowledge, the only other explanation 
was that Bridges assaulted the girl in that place.‘ 


pp De eee 
pered and which were descriptive of 
the exterior and surroundings of the 
house; and of the room and various 
articles and the location thereof 
therein. It is true that testimony as to 
such statements was hearsay and, as 
such, inadmissible if the purpose for 
which it was received had been to es- 
tablish thereby that there were in fact 
the stated articles in the room, or that 
they were located as stated, or that the 
exterior features or surroundings of 
the house were as Sharon stated. 
That, however, was not in this case the 
purpose for which the evidence as to 
those statements was admitted. It was 
admissible in so far as the fact that 
she had made the statements can be 
deemed to tend to show that at the 
time those statements were made— 
which was a month prior to the subse- 
quent discovery of the room and house 
at 125 East Johnson Street—she had 
knowledge as to articles and descrip- 
tive features which, as was proven by 
other evidence, were in fact in or about 
that room and house. If in relation 
thereto Sharon made the statements 
as to which the officers and her mother 
testified, then those statements, al- 
though they were extra judicial utter- 
ances, constituted at least circumstan- 
tial evidence that she then had such 
ledge; and that such state of mind 


on her part was acquired by reason of 


her having been in that room and 
( prior to making the statements.”) 
emphasis added), = 


‘State v. Bridges, 19 N.W.2d at 
536 (“So in this case the proof that 
Sharon made the statements in ques- 
tion before there was any possibility of 
having what she stated she remem- 
bered about the house, and room, and 
articles therein, from her first contact 
therewith, affected or changed by what 
she learned after the discovery and lo- 
cation thereof, at 125 East Johnson 
Street, is material and significant in 
so far as it tended to show that she 
had knowledge of certain things in and 
about the house and room. The exis- 
tence of those things in fact could not, 
however, be established by her hearsay 
statements, but had to be proven by 
other evidence which was competent. 
In other words, although proof of her 
extra judicial assertions was competent 
to show such knowledge on her part, it 
could not be deemed to prove the facts 
asserted thereby. When for instance, it 
was proven that Sharon stated during 
the evening after the alleged assault 
that there was a picture of the lady in 
the room, her statement did not con- 
stitute competent evidence to prove 
that there was such a picture in the 
room, But her statement was compe- 
tent as evidence to prove that she had 
knowledge of such an object in the 
room and for this purpose the utter- 
ance is not inadmissible hearsay, but 
is a circumstantial fact nee a 


knowledge on the part of Sharon Se- 
hunk at a i time.”) (emphasis 
added). any halba to ai an we 


a, 


§ 801.307 E 7 
: admissibility nas een app ied in Sey, | 
a*i theo af ther jurisdictions.” Most notably, Judge | 
brated CaS iscussed Bridges in konted ba v. Muscato ts dag | 
ecution for the illegal manufactore o earms. Judge Wei, 
on des teaanurt ac) Sedna ae i 
. witness Na endant the t 
Genera how, tho Ny the defendant then used as a sual a | 
fogally manufacturing Pen f ns of his own. While copying iy 
en gun, the defendant loaned the witness a conventi 
p ith “ operator's” instructions taped to the gun! nl 
disability.) The witness also indicated tha 
anged the “Jganer” for his pen gun. During w | 
snvestigation, government agents found the gun bearing the eon | 
the defendant’s possession, as described by the 


Wisconsiy | 


witness. 
Judge Weinstein ruled that the government could introduc 


the out-of-court statements made by the witness to the govern. 
ment agents. in order to corroborate the witness’ testimony about 
the same events. These statements were admitted to prove only 
the witness’ knowledge of events, particularly the taped instru | 
Since the prosecution could prove the 


tions on the handgun. 
unique appearance of the weapon through evidence independent 


of the out-of-court statements, and since there was no other in- 
nocent explanation, as to how the witness could have known of 
this, the statements were admissible to corroborate his 
testimony” = 

Thus, the trace theory is a useful way of establishing a witness 
credibility even though it arises only occasionally in the case law. 
In effect, it presents the converse of the common law's concern 
about hearsay: the out-of-court statement is not used to prove 
that an act occurred, rather proof of a ain 
conjunction with the statement to show the source í 
declarant’s knowledge. The trace theory require enden 
proof of the act or event and circumstances tha 
other reasonable explanation as to how thi 


knowledge of the things described in the statements. z mint 


In addition to the “traces” of knowledge left on witness? 


his 


WOM hit 


4 guy Seay. Gay S 
344 (Iowa 1980) he S 
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straigh’ 
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events, the courts have algo developed a 


eory that involves marks and jneorins 
temples of “mechanical tra inscriptions 


“mechanical trace” 
placed on objects. 


: RE ces” includ 
jef cases and inscriptions placed on fivonims, (Note cava W 
i » that absen 


human declarant, there is no “statement” 

>, >; t 

to begin with.) The courts have held that ssh ida tod hearsay 
cies of circumstantial evidence that ig tiot henuays this, hd 


amission of the inscription do i 
sorte hearsay exception.’ es not have to be qualified under 


g 801.4 ganera considerations, Wis. Stats, § 908.01(4): The 
an en ons” for prior statements by witnesses 
a : ssions by an opposing party 
There are eight rules in Wis. Stats, § 908,01(4) that i 
“ : . / permit a 
statement made “other than while testifying” to be used to prove 
the truth of the matter asserted. Three rules apply to'a narrow 
range of “prior statements” made by witnesses. Five rules 
encompass various types of statements made by, or attributed to 
an opposing party, also known as admissions by party opponents. 

These eight rules are denominated “not hearsay” by § 908.01(4), 
an apparent qualification that has come to mean nothing, 
literally. Originally, the Advisory’ Committee intended to 
distinguish these eight “exemptions” from the plethora of “excep- 
tions” set forth in Rules 803 and Rule 804. The idea was 
straightforward: exemptions were justified by adversarial 
considerations inherent in trials and the exceptions by their as- 
sumed reliability. By labeling the exemptions “not hearsay,” 
however, the Advisory Committee invited unnecessary confusion 
over the definition of hearsay itself. The Supreme Court ignored 
the distinction almost from the start.’ 

In sum, then, the “not hearsay” language is ignored and the 
eight rules are essentially hearsay “exceptions.” Evidence admis- 
sible under any of the eight rules may be used for any relevant 
purpose, including proving the truth of the matters asserted? 


398 n.12, 106 S. Ct, 1121, 1128 n.12, 


"See U.S. v. Burdulis, 753 F.3d 
256, 263 n.8 (1st Cir. 2014) (accepting 
‘for purposes of analysis” that the 
trade inscription “Made in China” on a 
flash drive was hearsay, the court 
found it admissible under the residual 
exception, Rule 807; the court also 
observed that three circuits have held 
such trade inscriptions are not hear- 
say) (citing cases), 
[Section 801,4] 


1See U.S, v, Inadi, 475 U.S. 387, 


89 L. Ed. 2d 390, 19 Fed. R. Evid. Serv. 
1009 (1986) (downplaying any distinc- 
tion between exceptions and exemp- 
tions for confrontation purposes). 
27he Advisory Committee dis- 
cussed deleting the “not hearsay” 
language, effectively gan varting Wa 
“exemptions” to “exceptions,” when 
veatyling Fed, R. Evid, 8014) in 2011, 
but ultimately decided against it. The 
roposed change was “aimore logical 
approach,” yet the unfortunate 
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¢ 901.401 Wisconen By 
ments by witnesses, general] a 
$ or Prior ste aa) sets forth three categorie, 
8 


tats. xpressly exempt Of Dri 
ges that are exp empt from ha, Prio 

1 a by W tions Prior atavemen se by witnesses ae 4 

gene for nll relevant purposes including proving the truth of th 


matter assertee, 1 
e Inconsistent W 


n with the p 
e Consistent, plie d charge of recent fabrication, id S 


ese three`rules are specially crafted for dec] 

Bey Po as witnesses, any other hearsay exception me 

also be used. Indeed, the exception for past recollection recorded 

also requires that the declarant testify as a witness. See § 8035, 

Why just these exemptions? Eminent authority supported 
admitting any, statement made by a declarant who also testifies 
as a witness. Put differently, a witness’s own out-of-court state. 
ments would not be hearsay.’ The federal Advisory Committee 
rejected this approach and observed that “the hearsay problem 
arises when the witness on the stand denies having made the 
statement or admits it but denies the truth.” The Advisory Com- 
mittee conceded that the decision was one “more of experience 
than logic,” but defended it on the grounds of “an unwillingness 
v to countenance the general use of prior. prepared statements as 
substantive evidence.” Thus, the prior statement exemptions 
compel the declarant to assume the role of witness, thereby 
) providing the essential guarantees of oath, demeanor, and cross- 
examination, yet they delimit the universe of prior statements to 
H. only, those needed to fairly- evaluate the witness’s in-court 
testimony.” Wisconsin chose to, follow this same sagacious 
The ! ha Wen the 

l opponent must have the opportunity to cross-examine 

declarant about the prior ola A ities who denies 0 
recall making the prior statement is nevertheless “subject 


phrase—not heaving Lita’ ab 
“practical problems of application,” 

be Ariy Cémiitten apparently 
amendment” in Pri bb’ an 


ida i 
(on file with the author). 
[Section 801.401] 
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‘ ross-examination” withi 
ti i h 
during the examination oft i 
from testifying, and the state 
extrinsic evidence (i.e., anothe 


_ 
s-examine the declarant on the 
prior statement.’ ”), quoting the trea- 


State v. Rochelt, 16 ; 
373, 477 N.W.2d 659, 665 (Ce A 
3991) (prior inconsistent atatement 
exemption requires that the declarant 
testify as a witness; since prosecution 
did not produce the declarant for testi- 
mony, it could not rely on this rule), 
‘State v. Lenarchick, 74 Wis. 2d 
425, 247 N.W.2d 80, 99 A.L.R.3d 906 
(1976) (witness claimed that she could 
not recall if defendant had admitted 
the murder to her or whether she told 
ice that defendant had admitted the 
killing; held that despite the lack of 
recollection of both her prior state- 
ment and the events described in the 
statement, i.e., the defendant’s admis- 
sion to her, the witness/declarant was 
“subject to cross-examination” about 
the statement under Wisconsin evi- 
dence law). 
U.S. v. Owens, 484 U.S. 554, 
561, 108 S. Ct. 838, 844, 98 L. Ed. 2d 
951, 24 Fed. R. Evid. Serv. 193 (1988), 
discussed below in § 801.403 and in 
connection with the confrontation 
right, § 802.3. 
SWhen lawyers explicitly exam- 
ine a witness about the content of a 
prior statement, they avoid creating 
an issue about whether the witness 15 
“subject to cross-examination concern- 
mg oe statement” under Wis. Stats. 
§908,01(4)(a). On this issue, see also 
$613.3 (concerning prior inconsistent 
statements). 
~~ For difficulties that result when 
a prosecutor examines A dubiously 
witness about some but not 
all prior statements, see State v. Nelis, 
2007 WI 58, $4 38-40, 46-47, 300 Wis, 
2d'415, 733 N.W.2d 619 (2007) (which 
addresses the requirements of hor 
Wis, Stats, § 908,01(4)(a) and the 


n 
pon is not met where the the mean 


ed through 
nt)’ Put dif- 


confrontation right where 

called an extremely 8 Pie gp 
forgetful witness who it examined 
about a prior written statement but 
not a prior oral statement made to a 
different police officer; held that the 
defense had adequate opportunity to 
cross-examine the witness because the 
defense had some notice of the prior 
oral statements (see J 8 and 9.9) and 
where the record failed to show that 
the witness “could not have been re- 
called to testify again” about the oral 
statements). See Justice Bradley's 
concurring opinion, which contends 


-that the hearsay declarant was not 


subject to cross-examination when he 
was on the witness stand, as required 
by Wis. Stats. § 908.01(4)(a), but that 
Nelis failed to make an adequate rec- 
ord showing that the witness could not 
have been recalled to the stand. State 
v. Nelis, 2007 WI 58, 17 61, 69 (Brad- 
ley, J., concurring) (citing the trea- 
tise at § 801.4). 

Thomas v. State, 92 Wis. 2d 372, 
390-91, 284 N.W.2d 917, 926 (1979) 
(harmless error involving a prior con- 
sistent statement where the judge 
initially excluded the prior statement 
while the declarant was on the stand 
but later changed the ruling and per- 
mitted a police officer to testify to it: 
“As applied to this case, the cross- 
examination requirement of [Wis. 
Stats. § 908.01(4)(a)) requires that a 
declarant be subject to ¢ross- 
examination concaming the contents 
of a prior statement at x 
erare is received into evidence. 
Where the trial judge has previo 

ed a statement and then re- 

e defendant's fail- 


re to examine 
the contents of the statement 
ously 6X ed canna ba pen 
waiver 0) cross-examine 


the declarant - EA 


wi- 
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§ 801:401 A 
the witness should be Spe any prior l 
ent th cayenne rt Cape , EETA rinsic evide tate, 
mens bee PN even if there are multiple statements ra 
0 X : 
aye R 008,01(4) does not regulate the use of o 
18. ` 
idence, that is, the u 
statement. When witnes' 


se of other witnesses to prove upt peie G, 
ses deny making, or claim no rece 

i ent, the proponent is left with ion 
A the earlier ave it through documents or by calling a tion 
nia claims to have heard the statement, Moreover, to a ae 
erat the probative value of prior consistent statements OF sta at 
ments of identification depends upon the testimony of thing 
persons as to what was said, when it was said, and how it mi 
said. Nevertheless, Wis. Stats. $ 904.03 or the collateral evidence 
rule may restrict the use of extrinsic evidence. 


§ 801.402 Prior inconsistent statements 

Wis. Stats. §.908.01(4)(a)1 exempts statements that are “incon. 
sistent” with the witness’ testimony. The foundation only requires 
that the declarant testify as a witness, subject to cross. 
examination concerning the statement, and that the statement 
be inconsistent with the witness’s testimony. The Wisconsin rule, 
based on the original, proposed Federal Rule of Evidence, 
dramatically differs from current Fed. R. Evid, 801(d)(1)(A), 
which is limited to prior inconsistent statements that were “given 
under penalty of perjury at a trial, hearing, or other proceeding 


oq 
I} o) balage af guitney 


R 

V. Perey, 691 F.2d 843, 846, ate 
substa: of prior inconsi 

the sabrtaative fine Pa pubject t0 $ 


fi 
op 


Wi 


their substantive use based on 
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*B g.,/ State v. Prineas, 2012 WI 
App 2, J 17, 338 Wis. 2d 362, 809 
N.W.2d 68 (Ct. App. 2011) (where a 
sexual assault victim testified to her 
nonconsent, the trial court erred in 
excluding evidence that she verbally 
consented while engaged in the sex 
acts, her statements being admissible 
as prior inconsistent statements and 
under Wis, Stats, § 908.03(3), the 
exception for a declarant’s present 
state of mind; both rules permitted use 
of the evidence to impeach her trial 
testimony (nonconsent) while also 
Proving that she, in fact, consented). 
Gelhaar v. State, 41 Wis. 2d 
(20, 240, 163 N.W,2d 609, 614 (1969) 
Where long ago the supreme court 
x rule in large 


M N orthodo: 
Dart because the limiting instruction 


ing or mistaken. See § 613.2. Th 


ments were too easily fabricated 
ments made at trial, under oath 
The orthodox rule necessitated 1 
edly distinguished between the impeaching use (proper) and 


current federal rule continues this maligned practice because it i 
restricted to an unhelpfully narrow band of hearsay.° Hea 
Even before the adoption of § 908.01(4)(a)1, Wisconsin case law 


had become “‘a mere verbal ritual. 
The distinction is not one that most 
jurors would understand. If they could 
understand it, it seems doubtful that 
they would attempt to follow it. Trial 
judges seem to consider the instruc- 
tion a futile gesture. If the prior state- 
ment and the present testimony are to 
be considered and compared, what is 
the purpose? The intuitive good sense 
of laymen sone af lawyers seems to 
agree that the only rational purpose is 
not merely to weigh the oredibüity of 
the testimony, but to decide which of 
the two stories is true. To do this is 
ordinarily to decide the substantive is- 
sue.’ "), quoting McCormick on Evi- 


dence, 
6 burg, Martin, & 
Be oa ules of Evidence 


"Peder 
Manual i 801.02181 (11" ed. 2015), 
781 
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§ 801.402 5 
dically curtailed the e S oprita the Subst, pvivence—t 
vs of recorded statements \ ete rte Pyra oppo tive of t 
uas s witness, who was PEt Mopolla lation,’ TeSt commend tl 

i in rule was : rior incon € p ory» 

rent Mintan whether or not taomia and regardless nsista, jeer 
ie called the witness, may be bats : ae substantive evig tich arar 
Unlike current Fed. R. Evid. 801(d)(1)(A), the prior Staten? testimony 
12 QÇ 


en made under the penalty of perju Men 

need pat) Thus, the Wisconsin rule elimina a 
ie rtorfuge of offering the prior statement ostensibly for ithne, i 
vaba s and not as substantive evidence, which hi - 
pee the use of nonsensical limiting instructions that dois 
best to insult the common sense of juries. Tve 

In some cases there may be issues of fact about whether th 

witness made a prior statement or its content. Prior oral stay. 
ments are especially prone to contest. Whether a statement Was 
made, including its content, present questions of conditional Tele. 
vancy under § 901.04(2). Is there sufficient evidence from which 
reasonable jury could find the witness made the prior statement 
The core of the rule involves a finding that a prior statement 
written or oral, is inconsistent with the witness’s testimony, The 
“inconsistency” determination is a preliminary question of admis. 
sibility for the trial judge under § 901.04(1); the judge decides all 
questions of fact and law." Neither the rule nor the case law 
provides a litmus test. Clearly, the rule requires something more 
than discrepancies between the statement and the testimony. 
“Different” is not necessarily “inconsistent.” The leading ap- 
proach, the “material variance test,” requires that the statement 
and testimony differ to the extent that they both could not be 
simultaneously true."' Put differently, do the witness’s earlier 
statements raise questions about his or her sincerity, the at- 
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Gelhaar v. State, 41 Wis.2d at statement for impeachment, wit 

241, 163 N.W2d at 614. then compels the use of nonse ne 
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Sim 


"Wis. Stats. § 908.01 4) Judicia] Wholly ineffectual limi 
il Committee’s Ne if io 


Council i i ra, 

ti: Virino F iee L Rov. at 140. 
federal See § 104.2. 
tive and 1 See § 104.1. 
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curacy of the witness’s percept; 
oy» and the witness’s nairadyo the clarit 


of hi 
ether the statement jg accuracy? y of his or her mem- 


; s surface credibilit; 
sion et ity qu 
ness testifying to critical A 
per initial statement, or 
telling to believe. 


A third category, the fo i 
inon beaun SP Nah witness, preoccupies many of the 
od facts anid shifting ato eae aay easy explanation for omit- 
eae Sesion to doubt roe arly case law required the judge 
be Seti icte e good faith” of a forgetful witness.” 

ate emi us mis y jettisoned this predicate, it seems, drawing no 
distin ae real or feigned memory lapses. This makes 
good sense and is consistent with the broad material variance 


» “thin mustache” and wore a 
hat; the defense “appropriately” used 
that description to impeach the same 
witness’s trial testimony that the 
suspect was not wearing a hat and had 
a “medium mustache”). 

E.g., State v. Prineas, 338 
Wis.2d at 374-75 (victim's testimony 
that she did not consent to sexual acts 
was inconsistent with her alleged 
statements showing consent during 
the sexual encounter itself, per the 

); Wikrent y. Toys R Us, Inc., 


trial that she had only, straightened 
on the bottom ‘but not 


merchandise 
the top shelf’ n), 
McCormick on Evidence § 34 
t omits 


425, 436, 247 N.W.2d 80, 87, 99 
A.L.R.3d 906 (1976). 
15Tọ be sure, there are cases ap- 
plying Lenarchick. E.g., State v. 
Whiting, 136 Wis. 2d 400, 402 N.W.2d 
723 (Ct. App. 1987). Yet the “reason to 
doubt” predicate has seemingly disap- 
peared from more recent tases. One 
finds no trace of it in ineffective assis- 
tance cases, where one would expect it 
to arise, or in confrontation cases. E.g, 
State v. Harrell, 2010 WI App 132, 
q 21, 329 Wis. 2d 480, 791 N.W.2d 677 
(Ct. App. 2010) (rejecting ineffective 
assistance of counsel claims, including 
one based on counsel’s failure to object 
to hearsay: “those aspects of the detec- 
tives’ testimony either conflicted with 
the witnesses” in court testimony oF 
were elicited by the State in response 
to the witnesses’ claimed lack of mem- 
ory”; no discussion of the ~~ 
doubt” language); State v ON, 
2006 WI App 103, 11 26-27, 294 Wis 
2d 611, 718 N.W.2d 


§ 801.402 Wisconsn, : 


Midpy, 
the approach taken under other hearsa Ce 
pore ve TA right when dealing with forgetful witne any 

witness feigning memory loss is likely a liar, Yet a wi nee 
genuine memory loss also poses significant credibility hu s With 
Put differently, what difference does it make whether the leg i 
ory loss is bogus or genuine? Moreover, both scenarios tie Men, 
iar to lay triers of fact, and both raise credibility question. ani, 
of a different sort. Finally, whether the witness's loss of ten tt 
at trial is real or feigned has no bearing on the prior statem Y 
use as substantive or impeaching evidence. What ma isthe 
the witness may be examined about the nature and extent of 
memory loss under the trier of fact’s watchful eye, any 
The scope of § 908.01(4)(a)1 is limited to whatever prior stats 
ment is inconsistent with the witness’s trial testimony. Op- 
statements do not tag along unless necessary under the ru, of 
completeness," If the prior inconsistent statement itself Consists 


swers the questions put to him or her remembered selectively was in sub. 
during cross-examination”). maniac of whati the defendant 
“McCormick on Evidence § 34 inson asserted. He remembered 
n only those facts that supported Robin- 
(7® ed.). See the cases summarized son’s: claim of innocence. It is indeed 
above. cin that spo orp ar all oe 
-B-z or recollection of giving the poli 
11 32-33, 300 Wis. 2d 415, 733 N.W.2d the statement that implicated Robin- 
619 (2007) (witness’s separate, de- gon, Because of this claimed total lack 
tailed statements made to two police of recall in respect to the statement, 
Robinson’s counsel claims there could 
be no cross-examination, and no cross- 
examination was attempted at trial. 
As we view the record, however, 
fense counsel wisely refrained fom ate 
tempting cross-examination . » 
testimony about what. a Denes amination i Geert “al 
y about what occurred. e der these circumstances c d 
night of his wife's death with the haye been deleterious to the ae 
dant’s ‘testimony at a sup. dant’s position , . . Every act which 
pression hearing that he had no recol, by McClellan given at the trial wis 
lection of events because of carbon Y to do with Robinson Wig 
i isoni, ny in Robinson’s Mi and, ee a 
damagin| ) nforma llot 
men # t Clellan denied any Te? 
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section 906-18 enables an opp ® const 
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rocedure that guara ent When the tY to compel di i 
ER i tatements whit against bad qutiess ig jad: disclosure of 
uestion the witness with readily né in the 4 


statement. Extrinsic ey; rio d 
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© ulladsS on the “sub 

§ 908.01(4)(a)1, yet al ject to” cross- ” 

consistent statements appl $8-€xamination’ element of 


sistent) statements to different poli 
5 i police officers, fo 
witness should be questioned about each one re pd an on 


any other part of the statement should meyer claimed these things 

have been considered contemporane- pened to the victim because a ony 
ously with the part admitted). jazzy broad, and she had it coming’ ”); 
Haskins v. State, 97 Wis. 2d 408, 294 
N.W.2d 25 (1980) (where witness- testi- 
fied on direct examination that defen- 
dant never threatened her, proper for 
state to introduce the witness’ prior 
inconsistent statement given to police 
e.g. in which she described threats made 
2d 92, by the defendant), 

Haskins and Lukensmeyer im- 
plicate different double hearsay sce- 
narios. Haskins involves the witness's 
rior inconsistent statement (to 


bites, hich in turn included an 


police) W vd 
ission by the t. 
OPAOS ka State called Carol to 
prove that her hyaband, SaR ad 
statements ch included admis 


cee tea endian When muitpo 
are ~ 
wae inr the hearsay rule. 
I$: 
see § 805 i 
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i i themselves 2 
fficers are called as witnesses selves,” g 
TAE prion statements arise only later in the tr; Ould 


j > trial the | 
ness has testified, the judge should not permit the cher the ft 
dence until the parties address the witness’s ay ailabiie tings i | 


in or deny them. Lawyers should be 
me panera 4 should not be released from aot 
ess it is a near inty they will not be needed Po 


$ 801.403 Consistent statements 

Normally when a witness testifies in a manner that is 
tent with his or her earlier statements, no evidentiap, Mis 
made of the prior utterances or writings. Indeed, such à Use i 
would be needlessly repetitious. There are, however, certain 
sions when it is useful to hear what the witness said earlier 
if it is consistent with his or her testimony. Prior consistent a 
ments may be used to prove the truth of the matter asserted or}, 
enhance the witness’s credibility. or to 

As the commentary will describe, the use of consistent state. 
ments as substantive evidence is subject to conditions not p 
on their use for credibility purposes. Predictably, this invites the 
proponent to evade the substantive conditions by offering the 
prior statement to prove the witness’s credibility. This exercise in 
limited admissibility is found throughout modern evidence lay, 
Yet in other contexts the concern is usually that the trier of fact 
will use the evidence for the impermissible prupose instead. 
Interestingly, that concern is vastly reduced here, if not chimeri- 
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In this light, one can 
ever ñ 
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81c evidence) to corroborate the 


rules do not define the 


A 88 of 
proof. Itis suggested thay the ae bl Statements are used as 


„Should mean the Opposite 


: comparin: i 
mony, uas is, the absence of any aiian ee Sateen 
prior statement and the testimony variance” between the 


In addition, the rule j 


The prior statements must have been made before the improper 


[Section 801.403] 

‘U.S. v. Simonelli, 237 F.3d 19, 
27, 55 Fed. R. Evid. Serv. 920, 87 
A.F-T.R.2d 2001-584 (1st Cir. 2001) 
(discussed more below). 

*See § 613.4. According to Wis. 
Stats. § 908.01(4)(a) Judicial Council 
Committee’s Note, this rule modified 
Wisconsin law by allowing the sub- 
stantive use of prior consistent state- 
ments and also by making them ad- 
missible to rebut an implied (versus 
explicit) charge of recent fabrication, 
The Committee’s Note was quoted 
with approval in State v, Gershon, 114 
Wis. 2d 8, 11, 337 N,W.2d 460, 461 (Ct. 
App. 1983), 

*State y, Miller, 231 Wis. 2d 447, 
142, 605 N.W.2d 567 (Ot. App: 1999), 
quoting the treatise at § 801,4; 

See U.S. v, Green, 258 F.8d 683, 
692, 56 Fed. R, Evid. Berv; 906 (7th 


Cir. 2001) (abandoning a contrary rule 
and joining its “sister circuits,” the 
court held that “Rule 801(d)(1)(B) does 
not bar the introduction of a prior con- 
sistent statement through the testi- 
mony of someone other than the de- 
clarant, so long as the declarant is 
available for cross-examination about 
the statement at some time during the 
trial”), Wisconsin case law is in accord, 

4See § 801.402 (discussing the 
“material variance” standard govern- 
ing inconsistent statements), 

5red, R. Evid, 801(d)(1)(B) advi- 
sory committee's note. 

T See State v. Meehan, 2001 wi 
App 119, 11 25, 244 Wis. 2d 121, 630 
NW.2d 7122 (Ct, App. 2001) (reversing 
defendant's convictions for grabbing A 
14-year-old boy's penis in a health elul 


d on the erroneous 
steam room base ct evidence; the 


i her a 
pete ears when it permit- 
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infl 
Court held haphe di ement.” Specifically; the Court helg mm 
ve sora 1(B)] permits the introduction of a desja, 
(Fed. R. Evid. 8% Yurt statements to rebut a charge of recen, atty 
influence or motive only when those sta fabri. 
harged recent fabrication or improper tts 
f INfly. 


consistent out-o 


: ; r 
cation or e botore the c 


ion of Fed. 
Thei ver that in the 


ise 
Tome Court 


of proving the date 
first arose, 


g 


ted the State to “dramatically read 
into the record” ‘the victim’s prior 
testimony from “two earlier legal pro- 
ceedings”; the State failed)to provide 
the proper foundation under Wis. Stats. 
§ 908.01(4)(a)2, where some of the 
prior statements were consistent with 
his trial testimony, others were incon- 


express or implied claim of recent fab- 


rication or improper 
tive), Ts 


USOS 4B YOGIN 


“Tome v. U.S,, 613 U.S. 150, 115 
S. Ct. 696, 130 L, Ed. 2d 574, 40 Fed, 
R. Evid. Serv. 1201 (1995). she 
Tome, 115 8,Ct, at'702, 
See Meehan, 2001 


State v, WI 
119, 244 Wis, 2d 121, 630 N,W,2d 
Summarized 


7 25 (Ct, yy 

Ine, sj Ansni y Oase 
327 (Ct, Ag 
witness's p 


Ao 


r n Tome v. United States.: 
or motive aro Fiyid. 801(dX(1X(B) “embodies tne Su 


R. Evid. 801(d)(1)(B) disćussed ; 
the same as current Wisconsin rule, ed in Tome ix 

k i quinn places a premium on identify, 
hen the impropriety arose. A 
tion of Vamnissibility under Wis. Stats. § 901.04(1).° Althong 
did not expressly indicate which party has the bari 

on which the improper influence or motiy 
the impeaching party is in a better: position to esta), 
lish its existence and duration, regardless of its nature, To th, 
extent that the date of origin is imprecise (e.g., “the victim alway, 
hated me”), the proponent of the prior consistent statement 


Wiscoxs,, Ev 


he 


dec] 
t 


This is a prelimin 


Evid. 801(d)(1)(B). U.S. v. Stoecker, 
215 F.8d 788, 791, 54 Fed. R. Evid. 
Serv. 1030 (7th Cir. 2000), (holding 
that the statements met all four 
conditions; “1) the declarant testifies 
at trial and is subject to cross- 
examination; 2) the prior statement is 
consistent with the declarant’s trial 
testimony; 3) the statement is offered 
to rebut an express or implied charge 
of recent fabrication or improper mo- 
tive; and, 4) the statement was |! 
before the declarant had a motive to 
fabricate.”) (citation omitted). 
"Tome v. United States, 115 S0 
at 705.) aa 
9, . 
See U.S. v. Prieto, 232 F. 
821, 55 Fed. R. Evid. Serv. 904%) 
Cir, 2000) (“But given the com with 
of the human psyche, we 2 


State v. Street, 202 Wis. 2d 533, 
651 N.W.2d 830, 838 (Ct. App. 1996) 
(statements made on August 7.and on 
July 16 and 17 were admissible under 
Tome where the defendant alleged that 
improper coaching occurred prior to a 
videotaped deposition on September 
28; the earlier statements thus pre- 


ceded the date of the alleged improper 
influence), 


10.5, y, Prieto, 282 F.3d 816, 821, 
55 Fed, R, Bvid, Serv. 904 (11th Cir, 


2000) (acco: in string of rob- 
beries mplico in ny stavement® to 


Prosecutors, but the federal case 
X 

Saraya must be assessed on a 
s made after arrest are not 


U.S. v: Green, 258 F.3d 683, 690, 


56 Fed. R. Evid. Serv. 906 (7th Cir. 
2001) (where defendant objected that 
a prior statement was i i le 
because it was made after the accom- 
plice’s arrest, thus creating @ motive 
to fabricate, the Seventh Circuit’ re- 


Wisconsn, 


801.403 Em 
; the opponent’s attack, but any on By piven! 
might draw AERA in the rule is sufficient. Although ;° thre A 
inferences a% nD ey are Aer and an attack he thy : in a a 
sitions + ” without im i Ma: Ayia / Mees 
P anan “improper influence” wi pugning the Witnes e gains 
i . iti n y l 
tiva i to inobion between the three propositions are im one 
i defers relevancy of the consistent statements are de Portan corke 
Sn their probative value in dispelling the specter of imp, mt yay n 
Tome requires that the consistent statements antedate the’! to test 
leged improp riety. Depending upon the nature of the imp al. jegatic 
ing attack, the consistent cleats sewers be siete and adn be 
` than one line of impeachment. Fo € 
sible to counter more T example, pe 
here the (testimony that i Wisco 
bus secution where the was inconsistent w string 
peak ARE consistent state- one statement made by the witness ciate 
ments made by the victim to two of her an interview with a claim’s Prai 
classmates and an investigating of- did not trigger the admissibility of as 
ficer). Peters held that defense counsel remainder of the statement; the wit 7 
had not opened the door to prior con- ` ness, a former store employee, was 284 N. 
sistent statements under Wis. Stats. interviewed by an insurance adjuster ge 
§ 908.01(4)(a)2 when he asked the about two years after the accident and gs 
jury, during opening statements, to signed a written statement; plainti made 
believe the defendant instead of the offered ark Atha olent eae prosec 
victim. The court explained that: inconsistent statement but the trial that t 


[AJn allegation that a person is lying, 
standing alone, is not sufficient to 
render admissible the prior consistent 
statements. The allegation must be 
that the fabrication is recent or based 
upon an improper influence or motive. 
This requirement exists because the 
prior consistent statements must pre- 
date the alleged. recent fabrication or 
uence or motive before 
they have probative value. = 
479 N.W.2d at 201. The court further 
observed that “absent a charge of 
recent fabrication or improper influ- 
ence or motive, evidence of a prior con- 
sistent statement does not make court- 
NW testimony more credible.” 479 
cae It did not, however, rec- 
oncile statement with 
(see below), i Gershon 


tke « 


‘Wis, 2d 
(Ct. App, 1994) 
trial court com: 


court refused to allow the defense to 
offer the remainder of the written 
statement as a prior “consistent” state- 
ment made by the witness; held that 
the trial court properly determined 
that there was no showing of recent 
fabrication, improper influence, or mè 
tive). 


1817S, v. Stoecker, 215 F.3d 188 
791, 54 Fed. R. Evid. Serv. 1030 (7th 
Cir. 2000) (in a prosecution for 
fraud and related financial transé 
sions, the court upheld the admissi 
ity of prior statements madè N 
government witness, Bock, who pa 
entered into a plea rhe jude? 
change for this testimony: > its Bo 
determined that the statemen 
made edatea pas plea aer 
approximately five year: 
found that the plea 

-a motive an 


pNCE—HEARSAY 


py 


the as 


nay not be substantively admissi 
a testify, but could be aAa 
jegations of improper influence 
fabrication. 

When prior consistent statem 
the witness’s credibility (i.e., 


stringent limitations, '® 


_—_———— 


Thomas v. State, 92 Wis. 2d 372 
284 N.W.2d 917 (1979) (child sex abuse 
yictim’s prior statement to police of- 
ficer was admissible because it was 
made prior to her contact with the 
tor and thus refuted the claim 
that the prosecutor had improperly 
influenced the child; defendant's claim 
that the prior statement itself had 
been improperly influenced by the 
child’s mother and aunt went to 
weight, not admissibility). 
State v. Rutchik, 116 Wis. 2d 61, 
79, 341 N.W.2d 639, 648 (1984), deal- 
ing with the nonhearsay use of prior 
consistent statements only to rehabili- 
tate credibility (where defendant at- 
tacked the testimony of a police infor; 


, the 

properly allowed the jury to see the 
transeript of the interview between 
the police detective and the nfo! 

“The transcript was not offered to 
prove the truthfulness of Yorton 8 cn 
sertions, It was offered to rebut the 
Suggestion that those assertions, 
» true or false, were “fed” or 
suggested to Yorton by the quer 
tioner”), 


State v, Mares, 149 Wis, 24 He 
439 N.W.2d 146, 148 (Ct, APP: 1980) 
(prior statement given to police WAS 
relevant to rebut suggestion that Prin, 
Scutor had improper! y influe! eami8- 
Witness, even though it was not 


a 
Wy that the child lied about. the defendant may sug 


Fi are is only to enhance 
i : : as substanti i 
Wisconsin courts have re TRA Wis. Stats. Y DOB OLANAIZ o 
s.. the rehabilitative use of pri i 
statements finds its justification in the One ae atthe 


$ 801.403 


Sault as a way o gest to the 


sible to rebut claim of improper mo- 
tive by victim since it was made after 
the alleged motive to fabricate arose). 
"See § 613.4. State v. Gershon, 
114 Wis. 2d 8, 337 N.W.2d 460 (Ct. 
App. 1983). The court held that where 
the prior consistent statement is not 
used as substantive evidence to prove 
the truth of the matters asserted, Wis. 
Stats. § 908.01(4)(a) is not applicable, 
and hence the conditions set forth in 
the rule are immaterial. The court 
explained: 
We need not decide whether prior con- 
sistent statements that postdate an al- 
leged motive to falsify fall outside the 
exception of [Wis, Stats, § 908.01(4Xa)] 
and are thus excludable, Because the 
challenged testimony was offered on 
the issue of the child's credibility, it is 
not hearsay evidence. Hearsay is “a 
statement . «+ offered in evidence to 


‘bility alone is one of relevancy: 
pape Johnson, 163 Wis. 2d 121, 
845, 849 9.6 (1000) waero 
reme court declined to > 
ee ve the merits of Gershon. 
Other cases that apol 
motive rule appear 
where the propa eat cl 
ments under odibility. See the 


W: 
§ 801.403 és ISCONSy 
; imilar story makes it somew oo 
th Fene is accurate and sincere: hat Morg Wika acy 
pe t es that such a statement has no probati y for MISNI 
eae ves argui recent fabrication. He alleges, in eiae Valte rower 
re ; ; 
i ig irrelevant. We disagree. t the f 
oa veian are relevant to the issue of the child’s ey the de 
or hild’s accounts of the assaults to fı ibility to 
ee Ae riod of five days were consistent is Sut differen Wier 
people, over a period O° 14 fabricated his story. The eo ® then, “It 
nie ves nots likely than not that his account at poty simply 
ten 1 : f impe 
was true. The rebuttal Susana tp ee a make it legg tka In re: 
that the child’s testimony was the product of preparation by tt, Evid. 8 
prosecution. of prior 
Of course, consistency also may be the product of a wey, (da) St 
rehearsed lie, but this consideration generally goes to the weigh the fo 
of the evidence, not admissibility. Prior consistent statements of. 2 
fered for this limited. purpose may be subject to. objection under a 
Wis. Stats. § 904.03. 
Federal case law is generally in accord, although some circuits h 
narrowed the non-hearsay use of prior consistent statements of- Ls 
fered to show a witness’s credibility. A majority of federal circuits 1 “7 


held that “where prior consistent statements are not offered for 
their truth but for the limited purpose of rehabilitation, . .. 
Rule 801(d)(1)(B) and its concomitant restrictions do not apply.” 
When the prior consistent statement is used to rehabilitate a wit- 
ness impeached with a prior inconsistent statement, however, 
some courts require compliance with common law doctrine and 
the rule of completeness: , Nit 
Whether there is a basis for admissibility is determined by the 
interplay between the rule of completeness and the common law 
doctrine about prior consistent statements. Both evidentiary 
doctrines serve a common interest: prior statements are 
which tend to show the statement is not really inconsisten' 
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tas i a 
fot misimpression.” ? And the comm ae 
A on law commended a “nar- 


to im } tem 
e e pret by prior inconsistent perrieri ‘that a 
CE taat tao oponon preety cp where it tendo 
he “ujhere PEE he e proper vohtext. ms More to Noe -potet 
mittin, yt ‘ e point, 
simply to bolster the eradibilitn, oft Aoma statements 
impeached by particulars.”? witness who has been 
In response to the unsettled 
; | case law on th i 
Evid. 801(d)(1)(B) has been revised as follows ra b Padé, a a 
of prior consistent statements: roaden the use 


(d) Statements That Are N 
the following conditions is Aot Herh inen tEn 
(1) A Declarant-Witness’s Prior 
f { N r Statement. Th 
testifies and is subject to cross-examination about U AOP ME 
ment, and the statement: 
{* * *) 


(B) is consistent with the declarant’s testimony and is offered: 
; (i) to rebut an’ express or implied charge that the declarant recently fabricated 
it or acted from a recent improper influence or motive in so testifying; or 

(ii) ‘to rehabilitate the declarant’s credibility as a witness when attacked on an- 
other ground; or... (emphasis added). 


The Advisory Committee explained the change does not allow 
d the trial judge retains discretion to 


“improper bolstering” an 

exclude “cumulative accounts of an event.” Prior statements 
admitted to “rehabilitate” are also “admissible substantively as 
well.” a ( 

The case law is dominated by discussions regarding the 
substantive or rehabilitative (credibility) use of prior consistent 
statements. In rare cases there may be a third theory of 
admissibility: the prior consistent statements are necessary Ke 
as substantive evidence, but only to provide “context for other 
statements by the declarant, particularly those that are inconsis- 
tent with his trial testimony.” 


2 nited States v. Simo 


aiaa oO 11, 2010 WIA 
State v Mie, 2d 480, 701 Ns 


sah ft 192, 1 21, 329 Wis 
Unit jij, 287 192 ACE App. 2010) ejecting Aeae 
Fad 7 ee v Signore on orn tention that iat co 
fod at T Oe (chadbour Fes was ineffective in failing to obi 
“inadmissible be held th 
"haniad. Biases w Simonelli r Tinadania by witmossen to 
Pd at 26. (altnough vhe wismane admis on rye 
tements witnesses i07 timony 
oiled, bie orana ping rie wh He ad by she Stake 1% 
jury heard. rw 
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404 Statement of identification 
§ 801.404 few things less enlightening than th 
on. For szampie crimina] hh 


ictim identifying the defen 
ren im the courtroom, 


Wiscongiy, Ey, 


ls 
a feat facilitates te N 
t 
While such demonstrations are necessary (absent a Defendant, 
the in-court identification represents little more th, t0), 
culmination of the out-of-court procedures. The nature gf te 
nal litigation and the dearth of discovery mechanisms map, ™ 
issue of identification more problematic in criminal than i ; 
civil cases. If the in-court identification is to have any pe bh 
where it is a contested issue, the trier of fact must be inf 
about the out-of-court procedures that were employed 
include photographic arrays of suspects, line-ups and “show-y),» 
Rules governing the conduct of pretrial identification pono 
are not addressed in this text. ures 
Wis. Stats. § 908.01(4)(a)3 accords with modern evident; 
thinking by permitting the substantive use of statameataig 
identification of a person made soon after the declarant perceived 
the person. This means that the out-of-court statements sur- 
rounding the identification may be introduced for the truth of the 
matter asserted. The words of identification need not signify 100 
percent certainty. The declarant’s probable or possible “identifica- 
tion” of a person, or even a positive “failure” to identify the 
person, is admissible, as is a witness’s exclusion of a suspect. 
These considerations go only to the weight of the evidence. The 
court of appeals has limited this exemption to statements that 
deseribe or identify the assailant. It does not apply to descrip 
tions of the crime itself, except as pertinent to the identification 
issue ; 


Wis. Stats. $ 908,01(4)(a)3 is identical to the corresponding 
federal rule, except that the Wisconsin drafters added the requ"* 


*State v. Jenkins, 168 We 
175, 483 N.W.2d 262 (Ct. APP a 
(defendant convicted of first g 
murder; a three-year chi 
e 
witnessed By mo Eea 


; Id was 56V@® * ioo; 
1 ig little of rele 


o 
ta wade! 
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t that the state 
et after the de 
e Judicial Counci 
pehind this insert 
p ase as requirin; 
made soon after t 
identification was 
exemption to those 
was committed. R: 
identification occu: 
of the suspect (e.g. 
or ives the pe 
may take place ye 
The rule requir 


eled 
801(4)(1)(C)}. It is 
- federal 


pumence— Hearsay 
§ 801.404 


committed. Rat! ns Occurring soon aft 
e her, the exemption extends to api e of 


the declarant views a likeness 


‘State v. Williamson, 84 Wis. 2d state drafters intended to affect the 
370, 387, 267 N.W.2d 337, 345 (1978): operation of the federal rule by the ad- 


[Wis. Stats. § 908,01(4)(a)3] was mod- dition of the word “soon.” If by that ad- 
eled on what is now [Fed. R. Evid. 
801(d)(1)(C)]. It is identical to the 
federal rule except that in the state 
rule the drafters added the word 
“soon.” The weight of authority at the 
time the federal rule was drafted was 
that any prior out-of-court identifica- 
tion of the accused was admissible as a 
hearsay exception on the issue of the 
identity of the perpetrator and that the 
manner and circumstances under 
which the identification was made, pre- 
sumably including the length of time 
between the crime and the identifica- 
tion, merely affected the weight to 
given the identification testimony. 
[citation omitted) The notes of the 
federal drafters show that the federal 
rule was intended merely to codify Pag 
existing majority view that all prio 
identification testimony is a hearsay 
exception. [citation omitted) The fed- 
eral drafters’ notes point out that the 
basis for the admission of prior out-of- 
court identification testimony is “the 
generally unsatisfactory and inconelu- 
sive nature of courtroom identifications 
as compared with those made at 8n 
earlier time under less suggestive 
Conditions,” (citation omitted), ` 
The Judicial Council Committee $ 
Note contains no suggestion of how 


dition the drafters intended to limit the 
admissibility of testimony of prior out- 
of-court identifications only to those i 
identifications which occur soon after Ai 
the events of the crime, then the draft- > 
ers would have intended to make a v 
substantial change in the federal rule. 
Under the federal rule the time elaps- 
ing between the original perception of 
the accused at the scene and the per- 
ception of him during the identification 
is a matter of weight and not 
admissibility. We believe that, if the 
drafters intended to make such a sig- 
nificant change in the federal rule, they ` 
would have pointed it out in their note. 
(note omitted). 
4State v. Williamson, 84 Wis. 2d 
at 388-89, 267 N.W.2d at 34445. 
51,8, v, Owens, 484 U.S. 554, 
561, 108 S. Ct. 838, 844, 98 L. Ed. 2d 
951, 24 Fed. R. Evid. Serv. 193 (1988) 
(where a badly injured prison guard 
testified at trial that he could ‘not 
identify his attackers, an FBI agent 
properly testified that the guard had 
identified the defendant from photoa 
during & hospital interview when the 


me memory of 
still hadisom raise con- 


events), Often theta on are discussed 
795 


$ 801.404 


jdentification, 


ils 0' 
» should 
Ydentification. 


le. Wis. Stats. § 908.01(4)(b) 
mie o Sin of of Fed. R. Evid. 801(d)(2). Both the Wise ie 
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1(4)(b) g j 
pponent. Quite simply, the hears tata. 
every statement spoken, written, appr nay Tils 
adapted by one’s party OP onent, regardless of its content ed 
ctive of the declarant’s motive. Other 
vancy, may be invoked to block the state dene 
of evidence is given a free pass under the alenta, 
tracks the common law 


ions by party opponent 
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as well as out-of-court, often tur rey 

cedures used by police or other agen 
y informed of the eve c 
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nts giving rleo to : 
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+ General 


overns the admissibility of 
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AT say 


and federal rules eliminated the “admissions by privy” exception’! 


In 2011 the ‘Advisory Co 
in Fed. R. E 


mmittee “restyled” the admission: 
wid. 801(d)(2) as statements by “an ple 


party,” a helpfully descriptive label. 


The rule controls the scope and effect of “evidentiary” admis. 


sions, not judicial admissions. 


Put differently, evidentiary admissions are 


item of evidence 


, 


admission as 
carry a far greater procedural effect. A judicial admission 
precludes any factual dispute with regard to the issue. Generally. 
judicial admissions are made by a party's 
» discussed below) through pleadings 


the jury is free to accept, 
it sees fit.? By contras 


Bvidentiary admissions are ac- 
ht as deemed appropriate by the trier of fact 


treated like any other 
reject, or discount the 
t, judicial admissions 


attorney (a “speaking 
, briefs; or arguments 


before the court.’ 

The evidentiary admissions set forth in Wis. Stats. 
at §802.306. - ie, at all, but are formal admissions in the 
[Section 801.5) pene or stipulation’: oral y be 

4, rea ji n, by a party or ig counsel W 

$280 dere on Eyidence have the Rect of withdrawing a “ 

tons yÅ Vor uA from issue and dispensing wh with 
bo ot by rn §908,01(4)(b) Judi- the need for proof of the fact: Thusis 
Committee's Note, quot- judicial admission, unless it shoul -x 
5 Wh Coris, Evidence $ 240 (24 allowed by the court to bo witha 
ote Whon mO OPES ‘admissions, i8 conclusive, wheress the evident, 
poorer tn fying silent, we cus, admission is not conclusive UNE" i 
a admissions, adversary should fail to meet Ob 
duct of A age ppraltan or cone contrary evidence) but is Re a" 
offered in evidence againat him, MTheve oy kt Rive 
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usion.’ M igni 3 
: also e ore significantly, 4 
pte rated from the requirement that a inna ae 


tions described in the NLR R of the facts, events; or condi- 


Seclarant have first-hand knowl, 


nti- 


tye apecial. treatment accorded party admissions finds some 


jue bosui oe 

Luckett v. Bodner, 2009 WI 68 
gi8 Wis. 2d 423, 769 N.W.2d 504 (2009) 
(where plaintiff's response to a request 
to admit stated that the patient was 
jn a persistent vegetative state, the 
trial court properly exercised its dis- 
cretion when permitting plaintiffs to 
withdraw this admission, as provided 
by Wis. Stats. § 804.11). 

Olson v, Darlington Mut. Ins. 
Co„ 2009 WI App 122, 1.17, 321 Wis. 
2d 125, 772 N.W.2d 718 (Ct. App. 2009) 
(plaintiff did not make a judicial ad- 
mission that her damages were, in 
fact, less than $75,000 when she stated 
that amount in her complaint for pur- 
poses of avoiding removal to federal 
court). 


Bray v. Gateway Ins. Co., 2010 
WI App 22, 9 17, 323 Wis. 2d 421, 779 
N.W.2d 695 (Ct. App. 2009) (held that 
letters sent by one party did not con- 
stitute a stipulation or judicial admis- 


Estate of 

z ine, 2006 WI App 248, 11 38- 
45, 297 Wis. 2d 70, 727 N,W.2d 857 
(Ct. App. 2006) (trial court properly 
refused party's request to withdraw 
its response to a request to admit, 
which conclusively established insur- 
ance coverage on an issue). 


ton whether fips statement a8 & 


k a 
inital adonisoion, trial courts must 


make a ‘searching inquiry’ before 
reaching ‘the conclusion that a party 
has foregone the opportunity to prove 
or to contest a critical factual element 
of the lawsuit’ ”), 

Lynch v, Crossroads Counseling 
Center, Inc., 2004 WI App 114, { 23, 
275 Wis. 2d 171, 684 N.W.2d 141 (Ct. 
App. 2004) (trial court’s use of party's 
answer as a judicial admission was a 
proper exercise of discretion). 

Humphrey v. Elk Creek Lake 
Protection and Rehabilitation Dist., 
172 Wis. 2d 397, 493 N.W.2d 241 (Ct. 
App. 1992) (the court rejected the 
argument that certain plaintiffs made 
judicial admissions in their briefs in 
opposition to a motion for summary 
judgment; citing Fletcher, the court 
observed: “Stating in a brief that it 
would be reasonable for someone to 
believe something does not clearly, 
deliberately and unequivocally admit 
that they had knowledge of what it 
would be reasonable to believe.”). 

4Wis, Stats. § 908.01(4)(b) Judi- 
cial Council Committee's Note; Fed. R. 
Evid, 801(d)(2) advisory committee’s 
note, 

5Mercurdo v. Milwaukee County, 
82 Wis, 2d 781, 790 n.4, 264 N.W.2d 
258, 262 n.4 (1978) (“The opinion rule 
does not preclude admissions phras 
in conclusory terms such as ‘fault, 4 

twis, Stats, § 908.01(4Xb) Judi- 
cial Council Committee's Note (“His- 

dmissions have not been 
torically y le requiring first-hand 
subject to the ru . [Wis. 


07,04] are not in- 
ý ules”). 


n 


and, W to alter the foregoing rules”) 
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th or that he has not had an o ý 

was not under 08 da te pie 
no ss-examine himself about the matter. Admissions, the, 9 i j is 
vi hanisms of the adversary system, not * | 

justified by the mec! 4 ‘dante » NOt the party 
reeived trustworthiness of this evidence. 6 pe BE 

Admissions by party opponents should not be confused wih pelled 

declarations against interest. An admission need not haye ee fade 
against interest when made, although this will often have be plaint 
the case.* A declaration against interest is an entirely differen offer 
hearsay exception that is predicated upon a showing of th, 

b) Judi sions against interest” is an i inves 

Twis. Stats. § 908.01(4)(b) Judi- an invitation tion 

cial Coens oe Note (“Exclu- gine tatoitana rae exceptions tp 

ce of evidential admissions from the  tinctions are that ad eppi defer 

category of hearsay has no substan- atatemients ORA party tw a laet Ge cases : 

tive effect, places the receipt of admis- his predecessor or representative) and Fes 

sions upon the more rational basis of must be offered, not for, but against á 

the nature of the adversary system him, whereas Declarations against than 

» a and results in no alteration of the ef- Interest need not be and usually is not es ni 


fect of prior Wisconsin decisions. The 
reasons for the hearsay rule are not 
applicable. There is no need for a party 
to cross-examine himself nor should 
he be heard to require that his own 
statements be under oath. It also 
simplifies the analysis of hearsay 
because most admissions are out-of- 
court statements and since some ad- 
. missions are by conduct or silence, it 


made by party or his predecessor or 
representative, but by some third 
person. Finally the Declaration against 
Interest exception admits the declara- 
tion only when the declarant by death 
or otherwise, has become unavailable 
as a witness, whereas obviously 00 
such requirement is applied to admis- 
sions of a party. : 
Wis. Stats, § 908.01(4)(b) Judicial 
Council Committee’s Note, quoting 


places them with other circumstantial i i 240 (2d ed.) 
evidence outside the hearsay cate- se Sete z hehe ote Wis. 2¢ 389, out 
gory”), 402, 265 N.W.2d 298, 304 (1978) (@ 2d : 
"The drafters of the Wisconsin cussing the difference between aiy Apr 
Rules of Evidence warned against just sions by party opponents and d the Feat 
confusion: ‘ tions against interest, quit `. 
Judicial Council Committees by 


actually again 
r hi A 
phrase in judicial 
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arant’s unavailability,® $ 801.5 
party admissions include all stat 
; ë 
adopted by the opposing party, Put differentiy’ one's written, or 


any statement at- 
red into evidence 


the rule of compl 
pelled by mpleteness." In a civi 
made by & defendant are potential adéntetion 


nti, and vice versa, imi 
plain In criminal cases the prosecution may 


t. For the most part, 


investigators aro not ordinarily admissible against the prosecu- 
tion @S a i ya ae courts have, however, recognized a 
defendan righ’ make limited use of this exemption in unique 


aa Ter | 


“real estate appraisals” did not. Hernandez, 219 Wis. 2d 516, 57 
affect admissibility); 473 N.W.2d 554 N.W.2d 678 (1998), the court held Re 
gns. admissions by prosecutors are subject 

See § 8045.4. to a three-part test that was first 

Ngee S Pepi formulated for determining when de- 

 e.g., State v. Pepin, 110 fense counsel’s statements could be 
Wis. 2d 431, 328 N.W.2d 898 (Ct. App. used against the defendant: 
1982) (defendant attempted DRE: First, the circuit court must be satis- 
cessfully to offer his own statement (“I fied that the prior statement is an as- 
did the robbery but not the murders”) sertion of fact that is inconsistent with 


under the exception for statements the assertion at a later trial. The in- 
i consistency in the statements must be 


against penal interest, Wis. Stats. (lear and of a quality which obviates 


ri 4). x giL: any need for the trier of fact to explore 
Of course a timely objection other events at the prior trial.” Second, 
must be made on hearsay grounds. the circuit court must determine that 


State hnso: Wis. the statements of counsel are the 
y7 AA nee uivalent of testimonial statements 


24 470, 510 N.W.2d 811, 818 n.12 (Ct. 

1993 h 3 peals defendant; there must be some- 
>. a (the court of ap : oy by te yond the attorney-client rela- 
— while cross-examining R tionship to show participation by the 


police officer the defense attorney defendant, Third, the trial court raust, 
elicited statements made to the officer in a hearing guaige: We Eo oe 
by the defendant; although the state- mine oy ere inference the prosecu: 


P thi 
peered were hearsay as to ae qolni apone soeka Ki RD from the 
d he 7 t ; incons! <, . does not 
sefendant objected on ‘pis ground jamosent explanation > > So are of 
miss re 


nobjected-to hearsay is .  pxiat.” If opposing ee} 
“The Wisconsin Supreme Court equal t, OF Rare mote 
guideli trolling when & evidence favors the Ine ould be 
pe statement made by a prosecutor tion, the prior 8 
" seg rat sto N W.2d at 684 (citations omitted). 
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nal proceeding. In State V- Cardenas- 799 
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$ 801.5 ee vong | 
tegories Ot 4 missio ound in W; 

« ae ab) track the corresponding provisions of Ped. Stat, 

g 908 0O originally propone gP] as follooral rule te 

LD jn 1997 and ‘restyled’ in t, Tho follows; We ya 
a An Opposing Party's i Statement, The statement is offe, 

à è 3 i } 4 
against an oppor fy the party in an individual or represen 

oe esd ifested that it ad Ne 

(B) is one the party manifes at it adopted or believed 5 


be true} 
(C) was made by a person whom the party authorized to sha 


a statement on the su ect; 
(D) was made by the party’s agent or employee on a hit 
within the scope of that relationship and while it existed; or 


f must be considered but does not by itself establi 

Ga deciarents authority under (C); the existence of scope Prec 

nship under (D); or the existence of the conspiracy or participa- 

tion in it under (E). 

The 1997 amendment codified Bourjaily v. United States" by 
expressly recognizing that “a court shall consider the contents of 
a coconspirator’s statement in ‘determining ‘the existence of the 

iracy and the participation therein of the declarant and the 

‘against whom the statement is offered. ” The standard of 
proof is the preponderance of the evidence. Second, the amend- 
ment extended the Bourjaily rationale to the third-party admis- 
sions species set forth in subdivisions (C) and (D). Third, the 
amendment mandated that in addition to the statement itself, a 
court “must consider. ... the circumstances surrounding the 
statement, such as the identity of the speaker, the context 
which the statement was made, or evidence corroborating the 
contents of the sntoment in making its determination as to ° 


ald 


Wisconsin has not amended its rule’s text or adopted the 


pvipence—HEa 
federal indep 


jess, trial la 


peipence— Hearsay 


case law disel ee 
e o8es no pressin vidence’s probative value, 


rule. n or 
the sections that follow, each exemption are addressed in 


§ 901.501 Personal admi; 
representative capmcin ions made in a 


wis. Stats. § 908.01(4)(b 
the declarant in an alec erns party admissions made by 
ments made in an individ a representative capacity. State- 
Ss th: ual capacity are self-evident: anythi 
said by the party opponent m self-evident: anything 
“iether it Was mad ay be offered against him or her 
Statements made i € casually at a picnic or during a deposition. 
eR EP shat representative capacity must be predicated 
= OS ae g that the declarant has that legal capacity, but 
e proponen need not establish that the declarant had the 
authority to speak. According to the Advisory Committee: 
If he bnn, a represon enre capacity and the statement is offered 
t in that capacity, no inquiry whether he was acting in 
the representative capacity in making the statement is required; 
the statement need only be relevant to representative affai A 


Regardless of its hearsay status, the party admission must be 
+2 The admission may have been made at any time.* There 
wing that the declarant had personal knowledge, 
making the statement in any 
the admission 
need have agains hen made.* In 

pent p fficiency of the evidence to 


criminal cases, i 
ire some corroboration for a defendant's confession." 


wo the party opponent’s mouth 
ments “uttered in a 
Seah 

WORE. A SONS: 
PEE ey ae , 1988) (defendant’s threats ut- 
(Section 801.501] APP. quring the commission of à 

‘Ys ‘Ped, .. Evid, g01(d)( 1A) advi- opery were admissible as admissions). 
sory committee’s note (1972). 4See § 801.5. 

i 2010 WI App 

; is. 2d 182, 789 


ae OR 


$ 801.501 Wisconan py S 

: ent a textbook hearsay problem: Is th N 
interpreton ay >r multiple layers requiring an analy Sing 
layer 0 ion or exception? Wisconsin rd iS un fe 
rad “statements made by an tne hay 
t to be treated as an additional leve] of poeta 


roach taken in the Second Circuit, the ari 
tt 


i mislead, distort or some other indicat; j 
Absent a motive $O reos gpeking diferent languages rely oprat 
translator as a conduit for their communications, the statements a 
the translator should be regarded as the statements of the 8 of 
themselves without creating an additional layer of hearsay, [i 
other out-of-court statement, the translated statements ike 
admissible—if qualified by an exception to the hearsay rule 
without calling the translator as a witness. 

The same rule applies whether the original declarant is a party 
or simply a witness. 

Introduction of a party's own statement in an individual capa. 
city has caused no difficulty in civil or criminal cases. In criminal 
prosecutions, however, other constitutional and procedural rules 
(e.g., Miranda) may affect the admissibility of admissions by a 
criminal defendant. In civil cases involving personal injuries, the 
introduction of statements by injured persons as admissions bya 
party opponent is qualified by the 72-hour rule set forth in Wis. 
Stats. § 904.12.” ; 

§ 801.502 Adoptive admissions 

An adoptive admission is one form of a “t! ird-party admission” 
Adoptive admissions involve more than one declarant. Generally, 
a third party makes a statement that is later adopted by a party 
as his or her own statement. The adoption may be ex 


: sured constitute indivi é $ 801.502 

ered by the other phe The ssions under § 908.01(4)(b)1 (if 
issio ements, unless quali 

missions” pursuant to AS ‘we 


e were origi 
arty (the doctor), the insured ‘adopted? Goce ored by a third 
laims form, bei ia do 


i Contrary ar 
The adoption may be ei the evidence, not admissibility? 
bal or nonverbal either express (“I agree”) or implied 
yer! conduct. In the Previous example the pic 

, s 


Implied adoption occurs most commonly during a conversation 
between the party opponent and a third person. The party op- 
ponent’s own statements during the conversation are, of course, 
admissible as personal admissions under § 908.01(4)(b)1. The 
statements uttered by the third person, unless refuted, qualified, 
or objected to during the conversation, may be deemed adopted 
by the party declarant.’ This finding will depend upon the exact 
context of the statements during the conversation. Not every 


*If the insurance policy required hibit). 

the attachment of the documents, then ‘State v. Blalock, 150 Wis. 2d 
it can be argued that the insured did 688, 442 N.W.2d 514 (Ct. App. 1989). 
not voluntarily adopt them but was The court held that the statements ut- 
ssh pomaplying watt the pois, tered by a third person during a tele- 
‘All species of admissions by phone conversation were adopted by 
party opponent are exempt from aa the defendant The convenes ma 
personal uirement. See cerned the delivery of coni ib- 
Wis, State. § 908 01ND) Judicial A and the formation of'a ee, 
Council Committee’s Note. acy to carry it out, Although the vonr 

1 State v. Hilleshiem, 172 mee characterized me as an adopti 

. App- h “silence, 
E re Laie! (Cin ton drug- Marshall, 113 Wis: 24 648, 651-52, 
related offenses; after her arrest, 995 N.W.2d es By pop bes 
efendant was shown a copy une he Blalock case may lso 

imi mplaint; did not disp’ ized as one o 
the events hee but defendant ko The only 
Said that she could not verify all ofthe failure to object 6o M idopted” the 
> and that the undercover Of rson said, Othe third person by 
oe aerate Sete g the saton to discuss the proposed 


aine; in redactin continuing 
Penalty ‘section « of the complaint am drug transaction: 
allowing it to go to the jury a5 2” 


>— 


§ 801.502 


statement uttered” 
admission." Nor is it su 
statement made by ano 
onstrate a “purpose 
ment through his or 


silence, but only if certain conditions are present, Th 
court has explained the rationale: 


Wisco Bing | 
din’ the presence of a party o encb—HEAR 
fficient that the party later “pont iy pve 
ther person. Rather, the party et y | § 801-503 Sp 
ful acknowledgement” of the eae den, At CO Wi 
her own conduct or statements, T stat, | she pez cats 
A party declarant may adopt the statement of anoth | a statement ı 
esu D recognized by 
Supren, | be based on 
; i | inions (e.g 
It is reasoned that, if a statement is made in the presence of, | ope exemptic 
other person, the defendant in this case, which would ordinarily i | the iy contes 
denied by that other person if it were not true and he does not he eee 1 

it, then he has foregone the opportunity to dispute the statemen | E TEI 
The hearsay rule is designed to reject untrustworthy utterances | AAT 
Since the person whose interest was damaged by the statement did | epea amn A 
not avail himself of the opportunity to refute it, it is presumably p eys dur 
trustworthy. He has foregone the opportunity of an out-of-court torneys : 

disputation; and the statement is admissible not because it is no even inp 
hearsay, but because the hearsay rule, at least to an extent consis- suming the 


tent with judicial policy of ascertaining trustworthiness, has been 


satisfied.” 


Adoption by silence, then, requires a showing that the party 
declarant was aware of the statement, and that it was of a typea 
reasonable person would have denied or qualified if it was untrue! 


» *See Caccitolo v. State, 69 Wis. 
2d 102, 110, 230 N.W.2d 139, 142 
(1975). The court held that statements 
made in the presence of the party op- 
ponent are not admissible for that rea- 
son alone: 


69 Wis. 2d 102, 110, quo 
mick, Evidence § 586 
ai 
539 N.W.2d 897, 9038-04 
(defendant did not adi 
plice’s earlier ¢ i 


use of the word “snitch” showed that 
the defendant “purposefully chose” to 
indicate “his belief” in the truthfulnes 
or adoption of the earlier statement, 
similarly, the defendant's “reference 
to the accomplice’s earlier statement 
did not demonstrate such purpose 
acknowledgment of the truth of the at 
complice’s statement), d 
7Caccitolo v. State, 69 Wis. 248 
110, 230 N.W.2d at 144. 
3State v. Marshall, 113 Wi 
643, 651, 335 N.W.2d sted 
Pattermann v. +a a (Ct: 
Wis. 2d 143, 496 N.W.2d 613, en ob 
App. 1992) (abrogated on Aan Wl 


- by, Smaxwell v. Bay: 
74 Wis. 2d 278, 682 N 


pupsnch HEARSAY 


$ 801.503 ere agent admissions 
At common law a party's “speaking agent” literally spoke fi 
the party. Ast Donets 908.01(4)(b)3 provide that an admission 
ay be made on beha of a party by a person authorized to make 


a statement reg: 


arding the subject. As with all other admissions 


zed by Wis. Stats. § 908.01(4)(b 
pe based on personal knowledge bet vidas marr | 
opinions (e.g. “Our company made a terrible mistake!”), Finally 
the exemption creates only an evidentiary admission that may be 
irely, contested, not a judicial admission that precludes further 


Lawyers and public relations people are prime examples of 

} agents with authority to make statements on behalf of 

es pursuant to Wis. Stats. § 908.01(4)(b)3. Statements by at- 
torneys during opening and closing arguments, in briefs, and 
even in pleadings may constitute evidentiary admissions.’ As- 
suming the lawyer or spokesperson has authority to speak on a 
party’s behalf, the weight to be given such statements is usually 


admissible against Sallie “merely by 
virtue of [the co-defendant’s] position 
as a co-party in the litigation”). 
US. v. Ward, 377 F.3d 671, 675, 
65 Fed. R. Evid. Serv. 75 (7th Cir. 
2004), as amended on denial of reh’g, 
(Mar. 4, 2005) (defendant’s silence “in 
face of his sister’s assertion that he 
had robbed a bank was an adopted 
admission.”). : 
{Section 801.503] 
‘The distinction between eviden- 
tiary and judicial admissions is ad- 
dressed in § 805,1. : A 
Wis, Stats. § 908,01(4)(b)3 Judi- 
cial Council Committee's Note (“Wis- 
consin cases have implied that eviden- 
tiary admissions by attorneys are 
ions of the client (citation omit- 
ted]; however, the authority to make 
such evidentiary admissions must be 
”) 


: Wis, 2d 

Gouger v. Hardtke, 167 Wis: 
4 482 N.W.2d 84, 73 Ed. Law Rep. 
p (1992) (tort action where statute 
the tations issue turned on whether 
s s actions were negligent 
+ intentional; defendant's pleadings 
ere inconsistent, but his answer 
denied that he acted intentionally; the 
urt held that adverse pleadings are 
“dmissible as admissions by party OP” 


ponents under Wis. Stats. 
§ 908.01(4)(b)3 or 4; the court also 
cited a federal case for the proposition 
that adverse pleadings are admissible 
“eyen though it has been abandoned 
or amended, and even if it ‘no longer 
serves any function in the case,’ ”). 
State v. Adamczak, 2013 WI App 
150, J 23, 352 Wis. 2d 34, 841 N.W.2d 
311 (Ct. App. 2013) (letter written by 
defendant’s attorney to the victim of a 
ime fell “clearly” within 
§ 908.01(4)(b)3 because the client au- 
thorized the attorney to write it for 
purposes of dissuading her from re- 
porting his misconduct (sexual exploi- 
tation by therapist) to authorities). 
City of Stoughton v, Thomasson 
Lumber Co., 2004 WI App 6, 19 24- 26, 
269 Wis. 2d 339, 675 N.W.2d 487 (Ct. 
App. 2003) (trial court properly exer- 
cised its discretion in using a party's 
answer in a federal lawsuit as an evi- 
dentiary admission; the court of ap- 
ls noted that “in exercising discre- 
tion whether Reia daca as 2 
judicial admission, co mua 
da ‘searching inquiry” before 
reaching ‘the conclusion that a party 
the opportunity to prove 
has foregone q eritial factual element 


a vd Doshrodian 


$ 801.503 Wisconen p = 

: t, which is free to ignore an evident; VIDEN 

for the piero liable. Where the party admission °Y adn, E 
So understanding or misapprehension of the lay, » the eee 
cae de the statement because it is the judiciary, i judg an er 
bility to determine the law that governs. eg : som 
The present rule changed the Niet law by authorizi AEA 
admissibility of statements made by the speaking agep, th hears 
principal as well as EA beck E ia third Persone « the Stats 
example, the exemption embraces books of accounts ang othe when 
cords prepared by the agent solely for the Scrutiny of or a 
principal. The admissibility of this evidence as an admission poate 
a party opponent obviates the need to comply with the found. pigs 
tional requirements for records of regularly conducted activist pen 
(Wis. Stats. § 908.03(6)).* ; l è recor 
The scope of the agent’s authority to speak 1s controlled by the § 80 
substantive law of agency and the case-specific facts. The fo x Wi 
tion presents a question of fact and law for the judge to determine denci 
under Wis. Stats. § 901.04(1). With respect to lawyers, their ordir 
speaking authority may be established through the fee agree- state 
ment, a letter confirming the lawyer’s engagement, or even unle: 
testimony by the lawyer herself because none of these com. matt 
munications are normally privileged.’ Some jurisdictions require Sliir 
that the declarant’s authority to speak must be established, at §$§ 50 
i 4 
*DeRosso Landfill Co. Inc. v. City should have the status of an admis — 
of Oak Creek, 200 Wis. 2d 642, 547 sion by the party, However, the ques- alone 
N.W.2d 770, 776 n.13 (1996) (internal tion arises whether only statements to ant’s 


i 
l} 


TE 


>] 


quotation marks deleted), quoting third persons should be so regarded, 
Fletcher v. Eagle River Memorial to the exclusion of statements by the 
Hosp., Inc., 156 Wis. 2d 165, 179,456 agent to the principal. The rule is 
N.W.2d 788, 795 (1990). i phrased broadly so as to encompass 
„o p, S U.S. v. Jung, 473 F.3d 837, both. While it may be argued that 
72 Fed. R. Evid. Serv, 296 (7th Cir. gent authorized to make va 
2007) (in a securities fraud prosecu- t0 his principal does ba serene 
tion, reversible error occurred when communica’ 

the trial court admitted incriminating 

statements made by defendant's 
mer counsel to third pa 
regarding the “fraud” at pr 


> 
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jeast in part, by evidence 
email purportedly 


Stats. $~ 


when 3 
exceptions. 


yndation, careful tria 


cumstances that establish the 
the — s title or office, Lee 


reco! 
§ 801.504 Ordinary 


es 5 


' To a great e 
rely will pice een turn solely: 


agent, servant or employee 
Wis. Stats. § 908.01(4)(b)4 dramati ante 
3 4 tically changed Wi in evi- 
dence law by including as party admissions statenidnts tilde BY 


e issue is quite academi 

n the hearsay, In laying the 
look to the surrounding cir- 
nts authority to speak (e.g., 
orney s appearance on the 


ordinary agents, servants, or emplo 

S, 0 ees, At common law such 
era ona admissible against a principal or employer ; 
unless the speaker was authorized to talk about the subject 2 
matter. Since truck drivers were seldom employed to make state- >= 


§§ 503.1 et seq. 

"fed. R. Evid. 801(d)(2) now 
states that the “contents of the state- 
ment shall be considered but are not 
alone sufficient to establish the declar- 
ants authority under [the speaking 


agent exemption].” The amendment is lished rule that a declarant’s agency 
more fully addressed in § 805.1. may not be established by relying A 
See § 104.1. But see Nischke v. the declarant’s own statements o P 
'armers & Merchants Bank & Trust, agency, but must be established with 
. 4 ‘ independent evidence. Ibid. 


187 Wis. 2d 96, 522 N.W.2d 542, 546 


of the blue from one who identified 
himself as “X” . . . is not sufficient 
authentication of the call as in fact 
coming from X’” (citation omitted). 
The court then stated: 

This is analogous to the long estab- 


As authority the court quoted 
from 4 John H. Wigmore, Evidence in 
Trials at Common Law § 1078 at 177 x 


datements Anis suas see dbourn ed. 1972) and Davis v. 
tified bank the plaintiff, Cetek 20 Wis. 520, 547-50, 1866 ; 
In essence i iff could not WL 2789 (1866). Unfortunately, the i 
identify the APE as bank court did not discuss (or ) the 
copays, nor was there any other eY; dicta aboni thë conania jopon 
stanos as My es $ 901.04(1) and its other ruli 
thet Ma east nt enop oooonapirs e A that independent evi- 
that linked the statements to pe? court has hel 
orking for the bank at the time they donee S rely on the 
made the statements (assuming that  Reojf in establishing the 
the plaintiff was not fab the itaelf is "State v en, 
idence), The court purvoyod Yaron ag gih, 68 NIWad 64 
observing that * ‘a telephone call out } 


§ 801.504 Wiscongy, E 
ident, the ol 
tthe cause of the accident, the old viDENCE—Hearsar 
Tpeded the admissibility 4f ro ajat ttina For this rely z 1 three elemen 
impsvieconsin and federal rules Jottieoned the commen itt a Auck driver is i 
sition. ' f : iy s both the truc 
Pohe ordinary agent exemption has three foundational ele eusver’s statement 
The statement must have been made: Tent, eh dividual a3 
(1) By an agent, servant, or employee; ee a depict 
(2) During the course of the relationship (i.e., while ne: beens 
ployed); and ` T- 
(8) The statement must concern a matter within the seo 
the agency or employment.’ De of 
[Section 801.504] Wis. 2d at 791. It found that a sy, 


twis, Stats. § 908.01(4)(b)4 Judi- 
cial Council Committee’s Note (*This 
provision is a change in Wisconsin law. 
Wisconsin cases have held that hear- 
say statements of an agent are not 
admissible against his. principal as 
admissions unless the agent’s state- 
ments were ‘within the scope of his 
authority to speak for his principal.’ 
Note that in these cases the declara- 
tions were not qualified as a present 
sense impression or an excited utter- 
ance exception to the hearsay rule. 
This subsection would modify the 
phrase to read ‘concerning a matter 
within the scope of his agency or em- 
ployment,’ and add the condition that 
it be made during the existence of the 
relationship.”) (citations omitted), 


quoted with approval i k 
i Foi ly is ze may: 


y, 82 Wis. 
791, 264 N.W.2d 258, 262 (1978), 


14 Pon 


ficient foundation was laid where 
testimony showed that the stude 
was on duty in the plaintiffs wand a 
the time of the accident and at the 
time he completed the report, 
Pophal v. Siverhus, 168 Wis, 24 
533, 484 N.W.2d 555 (Ct. App. 1999) 
(“The court knew it faced an eviden- 
tiary dilemma. Dr. Chua’s statement 
was admissible under [Wis. Stats. § 
908.01(4)(b)4] against his employer, 
St. Mary’s Hospital, and Dr. Man- 
tovani’s statement was admissible 
against his employer, Dean Medical 
Center. Neither statement qualified 
for admission against Drs. Siverhus ot 
Andringa, since they had not employed 
Drs. Chua and Mantovani. The trial 
court perhaps could have instru 
the jury that the statements wert 
admissible against the hospital 
but not against "à 
, Nobody hav: 


court 
me bal- 


Sage 
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All three elements must be § 801.504 
Sag opit ia involved in anak Assume, for exampl 
sues both the truck driver ang teowdent and the injured peiras 
i n 


loyer under this ini ‘see § 801.5) against hin 
emits at a deposition are mon (Similarly, the truck arneminat his 
admissions, assuming he stil] vidual and “ordinary empleos 

t time. If Works for pen oe roel 
at tha the employment relations ema employer 
, w i 

refute s testimony falle etude of 

occur during the “course 

It is not difficult to establish $ 
be done directly by asking the e on employment; This may 
a deposition or even while he te arant about his employment at 
cords may be obtained through Sige at trial. Employment re- 
circumstantially (the place, unif very. It may also be proved 
ficult to identify which employee sakry ete.). Sometimes it is dif- 
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‘I spoke to a guy at the main denkiuilio anid ase pepa 
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about whether the declarant was acting within’ rapide pe eng = 
her dation ® wi the scope of his or 

The duration of employment i i 
also be established by the erian a n nee pay ee 
discovery (requests to produce employment records, interrogato- 
et or pPqueeia A admit). It peed only be shown that the declar- 
ant was employed or engaged at the time the statement w: 
made. Evidence that the delivery truck driver’s vehicle bore the 
ower logo, that he wore the standard uniform, etc., is more 

sufficient. 

Proving that the declarant’s statements “concerned” the scope 
of his or her agency or employment is similarly straightforward. 
It is a matter of establishing the person’s job description through 
testimony or other documents. Internal corporate investigations 
may also be admissible, unless privileged. Thus, a corporate 
ne oe prepared in connection with an investigation of a business- 

ted injury may be admissible against the corporation even 
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with some additional proof of the foundational elements, 4) agreement 
though not technically required by Wisconsin law, the fed i mental pu 
ice creates a greater likelihood that the judge will admit te propo 
evidence and, more importantly, may persuade the jury to attach pelonged t 
more weight to it. ; been ma 
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The law is intolerant of conspiracies. Not only is conspiracy The se 
itself a crime, but the substantive criminal law generally provi i 
D generally provides coconspir: 
that all conspirators are culpable for the crimes committed by acy was i 
any of them in the course of the conspiracy. The law of evidence tion are r 
has long established that each conspirator speaks on behalf of the cons} 
the entire conspiracy. Thus, statements made by any one conspir- distribut: 
ator are admissible against the other members. The coconspire- a body a 
tor exemption applies in both civil and criminal trials. In crimi- not prest 
nal cases it may be used regardless of whether the charges alleg by 


a substantive conspiracy or the prosecution relies on conspiracy 
as a theory of third-party liability. The Wisconsin rule i8 
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mental purpose (the intent) to accomplish the criminal objective? 
The proponent must show that both the declarant and the party 
belonged to the Same conspiracy. The statement need not have 
been made in the party’s presence, nor is it required that the 
declarant and party even know of one another’s status as 
conspirators.* 

The second element requires, however, that the declarant- 
coconspirator must have made the statement while the conspir- 
acy was in effect. Declarations made before the conspiracy’s incep- 
tion are not covered. It is also important to determine the date of 
the conspiracy’s demise, although this is often difficult (e.g., the 
distribution of the fruits of a robbery or a drug deal, disposing of 
a body after a murder). Wisconsin follows federal authority by 
not presuming that a conspiracy will inevitably embrace a “cover- 
up” phase. When the principal objective of the conspiracy has 
been fulfilled (or frustrated), the conspiracy generally ends. State- 
ments relating to escape, cover-ups, Or intimidating witnesses are 
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the prima facie determination on evidence that is independent of 
the hearsay.’ This requirement was intended to prevent “boot. 
strapping”; that is, the use of the hearsay itself to determine 
whether the hearsay foundation has been satisfied. The Wisconsin 
authority requiring independent evidence antedates Bourjaily v, 
United States,” which held that under the Federal Rules of Evi- 
dence the trial judge may rely on the hearsay statement itself in 
making this decision. The Supreme Court reasoned that prelimi- 
nary questions of fact arising under the coconspirator exemption 
are addressed to the trial judge under Fed. R. Evid. 104(a) (which 
is identical to the Wisconsin counterpart, Wis. Stats. § 901.04(1)), 
This rule provides that trial judges are not bound by the rules of 
evidence (the hearsay rule) in making these determinations, 
which are governed by the preponderance of the evidence stat 
dard of proof, Hence, the judge could rely on the proffered hearsay 
in making his or her determination; independent evidence wat 
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Bourjaily v. United 
ys. at 176, 107 S.Ct. at Tees 
See U.S. v. Stotts, 323 F.3d 520 

(7th Cir, 2003) (“Admissibility of evi- 
dence is a question for only the judge 
not the jury. Out-of-court declarations 
made by coconspirators of the accused 
during the course and in furtherance 
of a conspiracy are not hearsay and 
are admissible, Fed. R. Evid. 801(d)(2) 
(E). Of course, such declarations are 
admissible only if the accused was 
engaged in a conspiracy with the de- 
clarants, and determining whether the 
accused committed the crime of con- 
spiracy is the province of the jury. Rule 
104(b) preserves both the proper role 
of the judge in determining whether 
out-of-court coconspirator declarations 
are admissible and the proper role of 
the jury in determining whether the 
accused is guilty of conspiracy. Under 
Rule 104(b), the district court may 
conditionally admit coconspirator dec- 
larations if it finds by a preponderance 
of the evidence that the accused was a 
member of the conspiracy and the dec- 
larations were made in the course and 
in furtherance of the conspiracy: 
Bourjaily, 483 U.S; at 175, 107 $. Ct. 
2775. In making this preliminary 
factual determination, the district 
court is free to rely on the out-of-court 
declarations of the putative cocon- 
spirators, Id. at 178, 107 S. Ct. 27 
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justify the admissibility of a statement 
under this exception, A trial court may 
rely on the statement itself in deter- 
mining whether the foundation has 
been satisfied: The court explained: 
As Wisconsin’s intermediate appel- 
late court, we are of course bound by 
Wisconsin Supreme Court precedent. 
State v, Lossman, 118 Wis. 2d 526, 533, 
348 N.W.2d 159, 168 (1984), Neverthe- 
less, we may deviate from Wisconsin 
Supreme Court precedent when that 
precedent is based on an interpreta- 
tion of federal law that is no longer in 
accord with subsequent decisions by 
the United States Supreme Court. In 
re Paternity of CA-S., 156 Wis, 2d 446, 
454, 456 N.W.2d 899, 902 (Ct. App. 
1990). As noted, Dorcey made Wiscon- 
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‘Regardless, the independent eviden : ay ment is, allin, 
fairly modest. The evidence may consist of hearsay that is a W 
sible under other exceptions, such as those for personal or a 
tive admissions." Other statements may be offered under t 
“verbal acts doctrine,” where the words themselves have legal 
significance in forming the conspiracy. In short, the proponent 
will usually have little difficulty producing “independent” eyi. 
dence of the conspiracy. Moreover, such proof often enhances the 
weight assigned to the hearsay. 


§ 908.02 HEARSAY RULE | 
Hearsay is not admissible except as provided by these rules or 
by other rules adopted by the supreme court or by statute. 


(S.Ct. Order, 59 Wis.2d R1, R248 (1973). 
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